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Taiwan has been flooded with excess liquidity in recent years. Rising tides of
“hot money” have readily brought about a variety of unauthorized capital market
activities. High on the list of such crimes are “conducting of securities and futures
business without prior approval,” “business solicitation by offshore brokerages
without prior approval,” and “conducting of securities and futures investment
consulting business without the required legal status and credentials.” Moreover,
these crimes oftentimes draw on the internet and emerging media as their tools. A
majority of perpetrators that conduct securities and futures business without prior
approval deal in what is generally known as underground futures. As far as the
applicable crime of underground futures is concerned, this article believes that the
scope of protected legal interests in Subparagraph 3, Paragraph 5, Article 112 of
the Futures Trading Act should be interpreted in consideration of the nature of its
operation. When it comes to offshore brokerages dealing in offshore financial
products without prior approval in Taiwan, given the difficulty in prosecuting
cross-border crime on the internet, it is advisable to resort to administrative
guidance instead and ask advertising agencies operating in Taiwan to remove ads
that promote the aforesaid offshore financial products. Only thus can one expect

to effectively resolve the problem of offshore brokerages, while doing business in



Taiwan, undermining Taiwan’s financial services industry that requires special
approval. With regard to “conducting futures transactions or offering securities
investment advisory services without first obtaining the required credentials,” A
mechanism for dialogue is recommendable for administrative regulators and
judicial establishments to introduce a regime for differentiating between legitimate
and illegitimate securities and futures advisory enterprises, thereby enhancing the
predictability of legal applications. Furthermore, this study finds fault with
“receipt of remuneration” being regarded as a constituent element in Article 82 of
the Futures Trading Act, Article 2 of the Standards Governing the Establishment
of Futures Advisory Enterprises, and Article 4 of the Securities Investment Trust
and Consulting Act. Therefore, there is need for amending these statutes lest there
should be no regulating parties that, under the guise of being an investment
advisory enterprise, commit such criminal acts as illicit fundraising, investment
fraudulence, and stock manipulation. Meanwhile, it is also advisable to take into
account protecting the legal interest of traders’ property in the prosecution and
trial process. Under specific circumstances, scrutiny should be undertaken to
ascertain if the internet, emerging media, or other virtual channels have played a
role in the conducting of underground futures business or of other businesses
without first obtaining the required legal status and credentials and to determine
if there has been a violation of Subparagraph 3, Paragraph 1, Article 339-4 of the

Criminal Code, thereby fully assessing the illegality of emerging crimes.

Key Words: Special approval for the financial services industry, Article 112 of the
Futures Trading Act, underground futures, offshore brokerages,

Securities and futures investment advisory business.
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